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Total US Population: 320,000,000 

 

 

Uninsured Population: 50,000,000 

 

 

Public Programs: 90,000,000 

 
 

ÅIndividual Market: 20,000,000 

ÅGroup Market: 160,000,000 
 

Private Health Insurance Market 

The Big Picture before 1/1/14 
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Large Employer Determination 
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Key Terms: Large Employer Determination 

Employee Relies on federal definition and test for common law employee. 

Full-Time An employee who works on average 30 or more hours / week. 

Full-time 
Equivalent 

Aggregation of part-time employee hours for one month / 120. 

Seasonal A worker who performs labor on a seasonal basis, including, but not 
limited to, retail workers employed during holiday seasons.  Employers 
may use a reasonable, good faith interpretation of the term. 

Large 
Employer 

An employer with 50* or more full-time employees (taking into account full-
time equivalents) 

*Transition relief 



Common Law Employee (vs. Independent Contractor) 

¸ Common Law Standard:  ñan employment relationship exists when the 
person for whom the services are performed has the right to control and 
direct the individual who performs the services, not only as to the result to 
be accomplished but also as to the details and means by which that result 
is accomplished.ò  

 

¸ Facts that provide evidence of the degree of control and independence fall 
into three categories: 

 
¸ Behavioral: Does the company control or have the right to control what the worker 

does and how the worker does his or her job? 

 

¸ Financial: Are the business aspects of the workerôs job controlled by the payer? 
(these include things like how worker is paid, whether expenses are reimbursed, who 
provides tools/supplies, etc.) 

 

¸ Type of Relationship: Are there written contracts or employee type benefits (i.e. 
pension plan, insurance, vacation pay, etc.)? Will the relationship continue and is the 
work performed a key aspect of the business? 
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http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Behavioral-Control
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Financial-Control
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Type-of-Relationship


DOL / IRS Misclassification Initiatives 

 

 

 

 

¢ƘŜ ¦{ 5ŜǇŀǊǘƳŜƴǘ ƻŦ [ŀōƻǊ ό5h[ύ ǊŜŎŜƛǾŜŘ ŜȄǘǊŀ ŦǳƴŘƛƴƎ ƛƴ C¸ нлмо ǘƻ άŘŜǘŜŎǘ ŀƴŘ ŘŜǘŜǊέ ǘƘŜ 
misclassification of independent contractors. This specifically includes $14 million to combat 
misclassification, $10 million in grants for states to identify misclassification and recovery of unpaid taxes 
and $4 million to fund investigators at the USDOL Wage and Hour Division. 
 
 
 

Ç IRS and DOL are engaged in an initiative to raise $7.3 billion by cracking down on misclassified 

independent contractors.  

 

Ç The DOL and the Internal Revenue Service (IRS), through an interagency memorandum of 

understanding, are working together and sharing general information to reduce the incidence of 

misclassification of employees, reduce the tax gap and improve compliance with federal labor 

laws.  

 

Ç Additionally, the IRS and state government agencies are entering into memorandums of 

understanding as part of the departmentôs Misclassification Initiative, with the goal of preventing, 

detecting and remedying employee misclassification.  
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Determining Employer Size: Timing 

¸ Use 2014 data to determine applicable large employer status for 2015, so time is of the essence. 

 

¸ Transition rule for 2015: 

¸ Employer may choose any contiguous 6-month period in 2014 for 2015 status 

¸ Future years, an employer must use 12-month data. 

 

¸ To be subject to employer mandate for a calendar year, an employer must have employed on 
average at least 50* full-time employees (taking into account full-time equivalents and seasonal 
employees) during the previous calendar year. 

 

¸ Include all full-time  employees, even those eligible for Medicaid, Medicare, or another group 
health plan. 

 

¸ Only count employees working in the United States. 

 

¸ If the result is a fraction, an employer may round down to the next lowest whole number. 
 

* Transition rule for 2015 for 50 - 99 
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New Employers / Control Groups 

¸ New employers 
¸ If an employer was not in existence on any business day during prior year, the employer 

looks to current ȅŜŀǊ ŀƴŘ ŘŜǘŜǊƳƛƴŜǎ ǿƘŜǘƘŜǊ ƛǘ άǊŜŀǎƻƴŀōƭȅ ŜȄǇŜŎǘǎέ ǘƻ ŜƳǇƭƻȅ ŀƴ ŀǾŜǊŀƎŜ 
of at least 50 full-time employees (including full-time equivalents) and it actually employs 
ǘƘŀǘ ƳŀƴȅΦ CǳǘǳǊŜ ȅŜŀǊǎ ǿƛƭƭ ŘŜǇŜƴŘ ƻƴ ǇǊƛƻǊ ȅŜŀǊǎΩ Řŀǘŀ ŜǾŜƴ ƛŦ ƴƻǘ ŀ Ŧǳƭƭ мн ƳƻƴǘƘǎΦ 

 

¸ Examples:   
¸ Widget Co. is incorporated on June 1, 2014 and employs an average of 48 employees from 
WǳƴŜ ǘƻ 5ŜŎΦΣ нлмпΦ  ²ƛŘƎŜǘ Ǉƭŀƴǎ ƻƴ ŜȄǇŀƴŘƛƴƎ ƛǘǎ ōǳǎƛƴŜǎǎ ƛƴ нлмрΦ  ²ƛŘƎŜǘΩǎ нлмр ƭŀǊƎŜ 
employer status is determined by the FTE average for 2014, even though Widget was not in 
ŜȄƛǎǘŜƴŎŜ ŦƻǊ ǘƘŜ ŜƴǘƛǊŜ ȅŜŀǊΦ  ²ƛŘƎŜǘ ƛǎ ƴƻǘ ŀƴ άŀǇǇƭƛŎŀōƭŜ ƭŀǊƎŜ ŜƳǇƭƻȅŜǊέ ŦƻǊ нлмр ōŀǎŜŘ ƻƴ 
2014 data. 

 

¸ Widget Co. in incorporated on March 3, 2015.  Widget Co. does not reasonably expect to 
reach an average of 50 full-time employees in 2015, however, a large account is landed in 
July, which requires Widget Co. to hire additional personnel, increasing its actual average to 
over 50 FT employees.  Because it did not reasonably expect to reach 50 FT employees at its 
inception, it is not considered an applicable large employer for 2015.  In 2016, Widget will 
ƭƻƻƪ ŀǘ нлмрΩǎ ŀŎǘǳŀƭ Řŀǘŀ ŦƻǊ ƭŀǊƎŜ ŜƳǇƭƻȅŜǊ ŘŜǘŜǊƳƛƴŀǘƛƻƴΦ 
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Control Group Nuances 

¸ Control Groups 

¸ The control group rules found in IRC Section 414 apply for the purpose of 
determining applicable large employer status. 

¸ If control group collectively employ enough to reach applicable large 
employer status, then each member of the control group, regardless of 
size, is an applicable large employer. 

¸ For penalty purposes, the IRS will look to each member separately. 

¸ For Penalty A, the control group must share the exempt employees on a 
pro rata basis (# of FT employees less 80 for 2015, 30 for years thereafter) 

 

For reference: http:// www.irs.gov/pub/irs-tege/epchd704.pdf 

 

http://www.irs.gov/pub/irs-tege/epchd704.pdf
http://www.irs.gov/pub/irs-tege/epchd704.pdf
http://www.irs.gov/pub/irs-tege/epchd704.pdf
http://www.irs.gov/pub/irs-tege/epchd704.pdf
http://www.irs.gov/pub/irs-tege/epchd704.pdf
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Example: Control Group 

¸ Example: Widget Co. has 75 FT employees (including FTEs) and its wholly-owned 
subsidiary has 35 FT employees, and no part-time employees.   

¸ Both entities are an applicable large employer. 

¸ In 2016, the subsidiary did not offer coverage, but the parent company did offer coverage to all 
FT employees  

¸ Result: 

¸ The parent co. will not be ǇŜƴŀƭƛȊŜŘ ŦƻǊ ǘƘŜ ǎǳōǎƛŘƛŀǊȅΩǎ ƭŀŎƪ ƻŦ ŎƻǾŜǊŀƎŜ. 

¸ The two entities share the reduction in employee count on a pro-rata basis: 

¸ 2016:  

¸ Total employees: 110 

¸ Parent Co.: 75 employees (75/110 = 68.18%) (68.18% x 30 = 20.45 or 20 EE 
reduction) 

¸ Subsidiary: 35 employees (31.81%) x 30 = 9.54 or 10 EE reduction 

¸ {ǳōǎƛŘƛŀǊȅΩǎ tŜƴŀƭǘȅ ! Ґ ор ς 10 = 25 

¸ 25 x $2,000 = $50,000 
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Fundamentals of the  
Employer Mandate 
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Employer Mandate Penalties: Key Terms 

Substantially 
All 

95%* of its full-time employees 

 

*Transition relief available 

Minimum 
Essential 
Coverage 

Individual policy, group health policy, Medicare, 
Medicaid, CHIP, etc. (not stand-alone HRAs, indemnity, 
etc.) 

Affordable Employee-only tier cost less than 9.5% of household 
income* 

*safe harbors available  

Minimum 
Value 

tƭŀƴΩǎ ŀŎǘǳŀǊƛŀƭ ǾŀƭǳŜ ƛǎ сл҈ ƻǊ ƎǊŜŀǘŜǊ 
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Employer Mandate Penalties A and B 

Employer will pay the 
lesser of the two penalties, 

not both penalties. 

PENALTY A 

Employer fails to offer MEC 
to substantially all* of its 

FT employees and 
dependents 

PENALTY B 

Employer fails to offer a FT 
employee (and 

dependents) affordable or 
minimum value coverage 

Annual Penalty Amount:  

$2,000 x # FT employees 

Less 30 employees* 

Annual Penalty Amount: 

$3,000 x # FT employees 
who receive a premium tax 

credit 
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Transitional Relief for Certain 
Mid-size Employers (50-99 FTEs) 
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Transition Relief for Certain Mid-size Employers (50-99 employees) 

¸ tǊŜǾƛƻǳǎ DǳƛŘŀƴŎŜ ŘŜƭŀȅŜŘ ǘƘŜ ŜƳǇƭƻȅŜǊ ƳŀƴŘŀǘŜΩǎ ŜŦŦŜŎǘƛǾŜ 
date from January 1, 2014 to January 1, 2015 

 

¸ Final Regulations extend delay until January 1, 2016 for 
employers with 50-99 FTEs if: 

1) Employer does not reduce the size of their workforce or overall hours for 
employees during 2014 (absent business reasons); 

2) Employer continues or increases employer contributions toward 
coverage from February 9, 2014 through the end of 2015 plan year (i.e., 
same or higher dollar amount or percentage); and  

3) Employer completes a certification to their Section 6056 report (due in 
January of 2016). 
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Transition Relief for Certain Mid-size Employers (50-99 employees) 

Example #1 

¸ Employer has 102 FT EEs and no PT EEs at the time of the Final 
Regulations 

¸ Employer does not offer a group health plan 

¸ In 2014, ER plans to reduce the work hours in one division (25 
employees) under the 30-hour threshold. 
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Transition Relief for Certain Mid-size Employers (50-99 employees) 

Example #2 

¸ Employer has 102 FT EEs and no PT EEs at the time of the Final 
Regulations 

¸ Employer offers a group health plan and the coverage is 
unaffordable at the time of the Final Regulations  

¸ In 2014, ER terminates 4 employees for poor performance 
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Transition Relief for Certain Mid-size Employers (50-99 employees) 

Example #3 

¸ Employer has 80 FT EEs and no PT EEs at the time of the Final 
Regulations 

¸ Employer offers a group health plan and the coverage is 
affordable at the time of the Final Regulations  

¸ In 2014 (after 2/9/14), ER cuts the employer contribution in half 
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Transition Relief for Certain Mid-size Employers (50-99 employees) 

Example #4 

¸ Employer has 80 FT EEs and no PT EEs at the time of the Final 
Regulations 

¸ Employer offers a group health plan and the coverage is 
unaffordable at the time of the Final Regulations  

¸ In 2014 (after 2/9/14), ER increases the employer contribution 
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Transitional Relief for  
Non-Calendar Year Plans 
Employers (100+ FTEs) 
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Non-Calendar Year Transition Rule Basics 

¸ Two key requirements: 

¸ Employer must have maintained a non-calendar year plan on         
December 27, 2012; and 

¸ Employer did not change plan year to a date later in the calendar year 

¸ Example: A February 1 plan year changed to a November 1 plan year 

 

¸ Three types of transitions available 

¸ Pre-2015 eligibility transition 

¸ Significant percentage transition (looks at all employees) 

¸ Significant percentage transition (looks at only full-time employees) 
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Non-Calendar Year Plan Transition Rule (1 of 3) 

¸ Key: Eligibility terms in place on February 9, 2014 

 

¸ No penalty for months prior to 2015 plan year for: 

¸ Any employee who is eligible under those terms; and  

¸ Offered affordable, minimum value coverage by first day of 2015 plan 
year. 

 

Plan offered prior to 2015 does not need to be affordable or provide minimum 
value coverage. 

Pre-2015 Eligibility Transition Rule 
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Example: Pre-2015 Eligibility Transition Rule 

¸ Facts 

¸ Widget Co. has 600 employees, all of whom are full-time employees.   

¸ Widget has maintained an April 1 plan year as of December 27, 2012 and 
ŀƭƭ ƻŦ ²ƛŘƎŜǘΩǎ ŜƳǇƭƻȅŜŜǎ ŀǊŜ ŜƭƛƎƛōƭŜ ŦƻǊ ŎƻǾŜǊŀƎŜ ǳƴŘŜǊ ǘƘŜ ŜƭƛƎƛōƛƭƛǘȅ 
terms as in effect on February 9, 2014. 

¸ Coverage prior to the 2015 plan year was not affordable.   

¸ All ƻŦ ²ƛŘƎŜǘΩǎ Ŧǳƭƭ-time employees are offered affordable, minimum value 
coverage no later than April 1, 2015.   

¸ Conclusion 

¸ Widget will not owe an employer mandate penalty with respect to any 
employee for the period before April 1, 2015.  
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Eligibles versus Non-Eligibles 

¸ If under the terms of the plan on February 9, 2014, some full-
time employees were not eligible, the employer will have to 
qualify for the second or third type of transition relief to avoid a 
penalty on those non-eligible employees.  

 

¸ These two types of relief provide that if the employer meets 
certain requirements related to the employees eligible for or 
participating in the non-calendar year plan, the relief may be 
extended to those employees who were not eligible to 
participate prior to the 2015 plan year. 
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Non-Calendar Year Plan Transition Rule (2 of 3) 

Significant Percentage (all employees) 

 

No penalty due for months prior to 2015 plan year if: 

 

¸ Employer offers affordable, minimum value coverage on the first day 
of the 2015 plan year, and: 

 

¸ Covered 25% of all employees (full-time, part-time, seasonal) 

¸ on any day between February 10, 2013 and February 9, 2014; OR 

 

¸ Offered coverage to 33% of all employees (full-time, part-time, seasonal) 

¸ during most recent open enrollment period prior to February 9, 2014 
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Example: Significant Percentage Transition Rule 

(all employees) 

Facts 
¸ An employer sponsors a group health plan with a July 1- June 30 plan year. 

¸ Employer has 120 full-time employees (100 staff and 20 sales personnel), 
25 part-time employees, and 130 seasonal employees. 

¸ During the July 1, 2013 open enrollment, only the staff were eligible to 
participate in the plan (36%) or (100 / 275).  

 

Conclusion 
¸ Because the employer offered coverage to at least 33 percent of all of its 

employees during the most recent open enrollment period prior to Feb. 9, 
2014, the employer will not be subject to a liability payment if: 

¸ it offers affordable, minimum value coverage to all full-time 
employees by July 1, 2015.  
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Non-Calendar Year Plan Transition Rule (3 of 3) 

Significant Percentage (full-time employees) 

 

No penalty due for months prior to 2015 plan year if: 

 

¸ Employer offers affordable, minimum value coverage on the first day 
of the 2015 plan year, and: 

 

¸ Covered 33% of full-time employees 

¸ on any day between February 10, 2013 and February 9, 2014; OR 

 

¸ Offered coverage to 50% of full-time employees  

¸ during most recent open enrollment period prior to February 9, 2014 
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Transition Rules Overview 

 

Pre-2015 Eligibility 
 

  

Problem: Currently offer to 
all FT employees but plan 
ƛǎƴΩǘ ŎǳǊǊŜƴǘƭȅ ŀŦŦƻǊŘŀōƭŜ ƻǊ 

meets MV 

By Plan Year Renewal in 
2015: Must offer affordable, 

MV benefits to its FT 
employees 

Benefit of Transition Relief: 
No penalty for months prior 
to renewal if complaint by 

beginning of 2015 Plan Year 

 
Substantial Percentage  

(all employees) 

 

Problem: Currently offers to 
some but not all FT 

employees 

By Plan Year Renewal in 
2015: Must offer affordable, 
MV benefits to at least 70% 
of its FT employees and 95% 

of FT employees by 2016 
renewal 

Benefit of Transition Relief: 
No penalty for months prior 
to renewal if offer to all FT 
employees by beginning of 

2015 Plan Year 

Substantial Percentage 
(FT employees 

Problem: Currently offers to 
some but not all FT 

employees currently and 
cannot meet the all 

employees test 

By Plan Year Renewal in 
2015: Must offer affordable, 
MV benefits to at least 70% 
of its FT employees and 95% 

of FT employees by 2016 
renewal 

Benefit of Transition Relief: 
No penalty for months prior 
to renewal if offer to all FT 
employees by beginning of 

2015 Plan Year 


